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10 AUG 1953 


KEHORANOW TOt Personnel Director 

SUBJECT j j»kployment of Retired Officers as Consultants 


1. Reference is made to your memoranda?) of 1? June 1053 concerning 
the employment of retired, officers of the armed services as consultants 
with this %eney, The citation* referenced in your memorandum ''Tab 1} 
were examined in the preparation of this paper together with other ap- 
plicable decisions. 

2. Among the statute* relating to the employment of retired officers 
as consultants are the following? 

■a. Section 1765* Revised Statutes, prorides that, ,f K© officer 
in any branch of the public service , or any other person whose 
salary* pay, or emoluments are fixed by law or regulations, shall 
receive any additional pay, extra allowance, or compensation, in 
any form whatever, for the disbursement of public money, or for 
any other service or duty whatever, unless the same is authorised 
by law, and the appropriation therefor explicitly states that it is 
for such additional pay, extra allowances, or compensation. * 


b. The act of July 31* 1*94 stales that no person can he 
appointed to or Hold' two or more offices when the salary of either 
or any me of them exceeds the sum of 12,500, unless specially 
provided by law. However, retired officers of the *r~y or K r avy 
elected to public office® or appointed by the "resident are 
exempted from the provisions of this law. The amendment of 
Kay 31, 1924 further exempts enlisted men of the- arsed services 
retired for any cause or officers of the arsed services retired 
for combat or line of duty injuries. 

I 

e* The act of Hay 10, 1916 as amended by the act of 
August 29, 1916 prohibits payment to a person recalving more than 
one salary when the combined amounts of such a >1 arias exceed the 
sun of 42,01X3 per an* wr, xml ess specifically authorised fey law. 

(19 Camp, Oen. 1010} 

d. Section 212 of the Tconoray Act of June 30, 1932 limits 
the combined rate of compensation which can be received in a 
civilian, position and retired pay for or or. account of commissioned 
service to 13,000 per annum. However, section 212 provides that, 
'’when the retired pay amounts to or exceeds the rate of $3,000 per 
annum, such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect, *' ■ 
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It ia provided, however, that the provisions of this section do 
not apply to officers retired for combat disability. 

«• The act of June 26, 1951 (Futile T *sm 53) authorises the 
igency to employ and to pay the compensation of not more than 
fifteen retired officers while performing service for the Agency, 
without regard to section 2 of the Act of July 31, 1994, as amended , 
or any other law prohibiting the employment of retl red officers. 
However, this act states that while so serving such an officer 
would b® entitled to receive the compensation of hi# position 
with the Agency, or his retired pay, whichever he may elect. 

3, The following citations and decisions of the Comptroller 
General are relevant to determining whether or not thee# statutory 
requirements are applicable to the employment of retired officers 
as consultants: 

a. The Comptroller General stated in 22 Comp. Gen, 312 that 
section 1765, f erisod Statutes, "...does not prohibit a person 
from holding, and receiving the compensation of, two separate and 
distinct offices, positions, or employments, the aalary or com- 
pensation of each of which is fixed by law or regulation, where 
the two services are not incompatible with each other." 

b» 1 1th regard to the act of July 31, 1996, as amended, the 
Comptroller General stated that, %. .employment as an expert or a 
consultant on a ‘when actually employed* basis, whether compen- 
sation be fix© i on a fee basis or a per disc* basis, would not be 
an appointment to an ‘office to which compensation is attached’, 
within the meaning of that statute.'’ (73 Comp. Gen. 275, also 
63 f 672 and 21 A tty. Gen. 507) 

c. Concerning th© act of May 10, 1916, as amended, the 
Ccseptroller General stated in. 15 Camp. Gen. 751 that, "he -7,000 
1 imitation fixed by the act of May 10, 1916, mn amended by the 
' act of August 29, 1916, 39 '‘tat. 170, 5*2, i« applicable when 
payment of two salaries covers the same or overlapping periods of 
service. 11 Ha continued that if a '’...consultant is to be placed 
on a list of those available to bo call >d for service when needed - 
payment to bs made either on a per dies or fee basis for the par- 
ticular call - the mere fact of being placed on more than erne 
such list of those available for, and subject to, call under dif- 
ferent branches of the Government, would not involve the duel com- 
pensation act, supra, and the salary Halt therein fixed would not 
be applicable to prohibit one person from receiving compensation 
on a per lie* or foe basis under more than one part-time or in- 
termittent employment for services performed on different. day# or 
at different times .” ^tphxsli supplied/ ’Ms statement was re- 

emphasised In 23 Comp. Gen. 277. 
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4, Prots the decisions contained in 13 Gmp. ~m, 60, 14 i .d. 

68 and 12 i.d, 37, 101, 256 and 44* it appears that though the 
appointment of retired officers in temporary or intermittent 
Offices would not ba prohibited by the act of !*%» as amended, 
n otwi the t an ding the fact that their retired pay is in excess of 
|2 500 per aunt®, they mat elect, for th® period of ®«ch 
temporary or intermittent employment, between their retired pay 
or their par die®, salary, ate. 

4. with reference to your meaor urdurj , the position taken by ^r. 

Moore, Personnel Iroctor of the Office of the Secretary of jefanse, 
on the aaclosaent of retired officers on an intemitt.ent, part-time, 
temporary, or tine-limitation appointment appear* to bawowndbut 
each case would at ill have to ba reviewed individual > y determine the 
compensation and retired nay aspects of the employment. This function 
is performed by the General Counsel in this Agency. 

5. The substance of a discussion between the Genera! Counsel, CT 4 
and GAO attorneys regarding the applicability of the dual corayenaati on 
statutes to the employment of retired of floors by this Agency in « 
consultative capacity is contained in an undated letter frees the T*3l 
to the Comptroller General and a awstorandum Gross the ®n jal Counsel 
to th® vsn/k, dated 25 July 1951. (Tab B) Fro® informal discussions 
with 970, it appears that 049 has revisited the subject o consuU^t 
employaort since the date of the tab B and In conference would be hesitant 
in even reaffirming the opinion Informally statad thor^^ n * ' * *** 
further indicated that future determinations in this area by -.40 would 

be sore stringent than heretofore. 

6. The large number of Comptroller General ''aci alone on the ass- 

ployment of consultants and experts contain many rulings which are at 
variance. bme of these decisions h ve bean grounded on the basis for 
which remuneration is granted for the service rendered. Other® have 
been based not on the mods of payment to the individual -at on the 
frequency or duration of employment, There Is no one decision which 
establishes specific criteria or s + andards for datemining whether the 
employment of an expert or consult mi will or will not e -n contra- 
vention of th® dual compensation statutes. This unfortunate state of 
affairs was pointed out In a m<worandtn from the toting <«n-ral Counsel 
to the AL/PT/OPC dated 27 August 1951. w 

7. ?rem the decisions studied, it appears that person? may be 
employed on a fee basis, * per die® basis, a when actually-employed 
b * s i S and 1 b positions with a rate of compensation that car not be 
fixed in advance (because of the infrequency or unpredictability of 
the service rendered}, without contravening the dual compensation 
statutes, , bather a similar deci sion would be reached it- any other 
caac in which th® facts ware even only slightly altered -« a sat .,er 

of speculation. 
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AccordingJy, in order to comply with the applicable statutes: 
aisd decision# insofar as possible, tfei# Agency show? 5 arpl y the inter- 
mittent, i.e. vhen actually employed, principle in its strictest 
sense. Otherwise, any given ease may be subject to an adverse decision 
by the Coopt roller General , at least until the Federal Fersonrel 
Counsel, tha General Accounting Office and the Bureau of the Budget 
establish general criteria for the employment of personnel in these 
categories. 
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